
brought. When we ask HMRC what constitutes reasonable 
prevention procedures, its typical response is that it 
depends on all the circumstances.

However, we do now have industry specific guidance 
from UK Finance and the Law Society, which has 
been approved by the chancellor of the exchequer. It is 
notable that the chancellor’s approval does not extend 
to the specific examples in this guidance. However, we 
understand that this is because HM Treasury felt that CFA 
2017 did not give the chancellor the power to approve 
examples in industry guidance, rather than because he 
disagreed with any of the examples.

Practitioners often draw parallels between CFA 2017 
and the Bribery Act 2010. However, it seems, at least so 
far, that the tools available to taxpayers are somewhat 
different. It has become clear from discussions with clients 
that they have a vast array of tools to manage anti-bribery 
and corruption risk. Detailed matrices are provided 
by various service providers which allow compliance 
professionals to grade and monitor risks according to 
industry sector and jurisdiction. However, in relation to 
facilitation of tax evasion, it is difficult even to agree a 
definitive list of high-risk jurisdictions. The EU’s recent 
black list of non-cooperative jurisdictions provides a 
useful starting point but there are notable exceptions.

The reality of prevention procedures
Ipsos Mori’s research report is helpful in the sense 
that it enables taxpayers to judge their own prevention 
procedures or corporate criminal offences implementation 
plans against those of their peers. Again, though, on a 
cautionary note, it is important to remember that whether 
the prevention procedures adopted are indeed reasonable 
will be decided by a jury of 12 people selected at random 
and with the benefit of hindsight when an issue has arisen. 
Although the general approach of peers in the market may 
inform what should be considered reasonable, there is 
no guarantee that a jury would agree with what resource-
stretched compliance professionals view as reasonable 
prevention procedures.

Perhaps one of the most surprising findings of Ipsos 
Mori’s report is that only 25% of businesses surveyed 
had heard of CFA 2017. However, this figure does rise 
to 58% of large businesses surveyed (i.e. businesses with 
250 plus employees) and 58% of financial and insurance 
firms, a sector that HMRC has always considered high 
risk. It would seem therefore that the introduction of 
CFA 2017 has not yet created the wholesale change in 
corporate attitudes to facilitating tax evasion that HMRC 
anticipated.

In addition, only 24% of businesses surveyed had 
assessed the risk of being exposed to the facilitation of 
tax evasion by their associated persons. Again, this figure 
rises to 57% for large businesses and 50% of financial 
and insurance firms. From a practical perspective, it 
would seem difficult to argue that a taxpayer’s prevention 
procedures are reasonable if that taxpayer has not even 
assessed whether its business faces the risk of facilitation 
of tax evasion and the types of risk that it does face.

One prevention procedure we typically see coming 
out of risk assessments is the inclusion of contractual 
provisions in agreements with counterparties. However, 
only 11% of businesses surveyed required counterparties 
to have or adhere to procedures related to preventing 
the facilitation of tax evasion. This rises to 33% for large 
businesses and 25% of construction firms. It is perhaps 
surprising that these figures are so low, given the ease of 

It is now 18 months since the entry into force of the UK’s 
corporate criminal offences of failing to prevent the 

facilitation of tax evasion. This milestone coincides with the 
publication of Ipsos Mori’s research report, as part of the 
Spring Statement document release, evaluating corporate 
behaviour change in response to the offences.

Guiding principles
By way of reminder, the Criminal Finances Act (CFA) 
2017 Part 3 criminalises the failure of companies and 
partnerships to prevent the criminal facilitation of tax 
evasion by their associated persons. The offences apply in 
relation to UK taxation, but also to non-UK taxation where 
there is a relevant UK nexus. The only defence is to have 
reasonable prevention procedures in place.

HMRC’s published guidance contains six guiding 
principles that relate to the production of prevention 
procedures:

zz risk assessment;
zz proportionality of risk-based prevention measures;
zz top level commitment;
zz due diligence;
zz communication and training; and
zz monitoring and review.

Prior to the entry into force of the offences, we were 
aware of customer compliance managers stress testing 
certain taxpayers’ risk assessments with HMRC. However, 
since the entry into force, HMRC has been reluctant to 
engage with taxpayers’ prevention procedures for fear 
of sanctioning procedures which are later found to be 
inadequate and in respect of which a prosecution may be 

 Matthew Norris
Simmons & Simmons
Matthew Norris is a supervising associate 
at Simmons & Simmons LLP where he 

advises on all aspects of corporate tax with a focus on the 
asset management and FinTech sectors. He has advised 
a wide range of clients on facilitation of tax evasion risk 
assessments and prevention procedures. Email: matthew.
norris@simmons-simmons.com; tel: 020 7825 3220.

Eighteen months on from the introduction of the UK’s corporate 
criminal offences of failing to prevent facilitation of tax evasion, 
no clear market practice has yet emerged, in the way it did for 
the Bribery Act 2010. Ipsos Mori’s report evaluating corporate 
behaviour change in response to the offences is therefore helpful 
in providing a benchmark against which to judge prevention 
procedures. Only 25% of businesses surveyed had heard of the 
Criminal Finances Act 2017 and only 24% had carried out a risk 
assessment. The most common prevention procedures were the 
adoption of due diligence procedures, and the appointment of 
employees with responsibility for managing risks relating to 
preventing the facilitation of tax evasion.
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any potential prosecution.
One thing that seems clear is that a prosecution is 

unlikely to be far away. Following the introduction of 
automatic exchange of information regimes and the 
recent requirement to correct obligations, HMRC has 
increasingly good visibility over potential instances of 
tax evasion. HMRC has suggested that it may start asking 
taxpayers seeking to settle instances of tax evasion to 
identify those who facilitated their tax evasion. Such 
information could form a key part of any settlement 
with these taxpayers and form the basis of any related 
prosecutions under CFA 2017. ■

including standard clauses in contracts. The most common 
type of procedures businesses had in place were due 
diligence procedures associated with specific transactions 
or customers (34% of businesses) and the appointment of 
employees with responsibility for managing risks relating 
to preventing the facilitation of tax evasion (30%).

Finally, only 8% of businesses surveyed had undertaken 
awareness raising or training in the last 12 months, which 
is poor. Among these businesses, the most frequently 
selected activities were providing a whistleblowing 
channel for tax evasion concerns (70%), along with 
communicating a zero tolerance policy on the facilitation 
of tax evasion (68%).

Given that industry awareness remains low even in 
perceived high risk sectors, it seems that reminding clients 
of the reputational risks and potential criminal sanctions 
associated with facilitation of tax evasion remains the best 
approach. A proportionate and regularly revisited risk 
assessment with appropriate prevention procedures put 
in place as deemed reasonable remains the best defence to 
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The availability of sub-sale relief proved to be very 
fertile ground for promoters of SDLT schemes until the 
introduction of FA 2003 Sch 2A by FA 2013. Pre-2103 
sub-sale schemes are now the subject of challenges by 
HMRC, although it appears from a practitioner’s point 
of view that it took an awfully long time for HMRC to 
cotton on to the sub-sale schemes and do anything about 
them, with the first HMRC spotlight on SDLT avoidance 
being published on 5 August 2010.

Finally, we have the general anti-abuse rule in FA 2013 
Part 5 that applies to SDLT (amongst other taxes), which 
contains the double reasonableness test and consideration 
of whether the tax scheme was ‘abusive’ even if there 
was a tax saving. The ‘English GAAR’ provides some 
opportunity for schemes to escape counteraction, 
although the recent pronouncements from the GAAR 
Panel have come down on the side of HMRC, albeit when 
considering remuneration schemes.

LTT: anti-avoidance legislation
When preparing the land transaction tax (LTT) 
legislation which is contained in the Land Transaction 
Tax and Anti-Avoidance of Devolved Taxes (Wales) 
Act 2017 (the ‘LTT Act’), the drafters were able to take 
advantage of the SDLT experience and were also mindful 
of the aim of the Welsh government to prevent tax 
avoidance.

The LTT Act contains two sets of anti-avoidance 
provisions:

zz a targeted anti-avoidance rule (TAAR) regarding the 
use of reliefs in s 31 (the ‘reliefs TAAR’); and

zz a general anti-avoidance rule in s 66.
The reliefs TAAR disapplies the claiming of any 

relief from LTT if the land transaction was a tax 
avoidance arrangement or forms part of arrangements 
which are tax avoidance arrangements. Transactions 
will fall foul of the provisions if the obtaining of a 
tax advantage is the main purpose or one of the main 
purposes of the buyer in entering into the transaction 
and the arrangement lacks genuine economic or 
commercial substance other than the obtaining of a 
tax advantage. Even without the availability of the 
revised SDLT sub-sale relief provisions which have 
been written into the LLT legislation, the reliefs TAAR 
gives the Welsh Revenue Authority (WRA) a ‘big stick’ 

SDLT: anti-avoidance legislation

SDLT was introduced by FA 2003 and it was a sign of 
the times in 2003 that the provisions did not contain 

any anti-avoidance provisions of note. The first version 
of FA 2003 s 75A introducing notional transactions 
came into force in 2006 and was then replaced with 
the expanded ss 75A–75C in 2007 when deficiencies 
in the original drafting were discovered. However, the 
notional transactions legislation in s 75A is complex and 
difficult to apply; just have a read of the judgments in 
Project Blue Ltd [2018] UKSC 30, which wound up in 
the Supreme Court in 2018 when the first contract was 
signed in April 2007.
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Land transaction tax (LTT) has now been in operation for a year 
for land transactions in Wales. There is some anecdotal evidence 
that some advisers see the LTT regime and the operation of LTT 
by the Welsh Revenue Authority (WRA) as ripe for abuse by 
applying schemes from SDLT to LTT and charging property owners 
handsomely for the advice. However, the property owners may be 
in for a nasty shock when they discover the not so subtle differences 
between the avoidance legislation that applies to LTT and SDLT.
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